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The Sizewell C Project 
Written Response to the Examining Authority (ExA) First Round of Written Questions 

(ExQ1) on the Draft Development Consent Order for Deadline 2 
     
Dear Sir / Madam 
 
We refer to the above application for development consent.  
 
This letter sets out Trinity House’s submissions in relation to the draft Development Consent 
Order (“draft DCO”) (Application Document AS-143), pursuant to Written Question 
DCO.1.38 of the Examining Authority’s first round of written questions. 
 
Trinity House is generally content with Part 6 of the draft DCO. In particular, the saving for 
Trinity House (article 74) is incorporated in its standard form and its inclusion in the draft 
DCO is welcomed. Articles 58 (lights on marine works etc. during construction), 59 (provision 
against danger to navigation) and 60 (permanent lights on marine works) are standard 
provisions in Orders which confer powers in relation to the marine environment.   
 
Again, their inclusion is welcomed by Trinity House and we have no comments in relation to 
the drafting of these provisions. 
 
We do however, have some comments to make in relation to article 52 (application of Marine 
and Coastal Access Act 2009), article 61 (safety of navigation) and article 82 (arbitration) of 
the draft DCO.   These comments are set out below. 
 
Article 52 
 
We would comment as follows in respect of this article.  
 
First, the cross-reference in paragraph (1) to article 69 (saving for Trinity House) of the draft 
DCO appears to be an error and should refer instead to article 74.  As a result, it is also 
unclear whether provisions 70 - 73 (inclusive) are intended to be caught by this provision. 
 
Second and notwithstanding the above, we are currently unclear as to the meaning and 
intent of paragraph (1).  It is Trinity House’s assumption that the Applicant intends by 
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paragraph (1) that the powers conferred upon it by Part 6 should take effect subject to the 
provisions of Part 4 of the Marine and Coastal Access Act 2009 (“the 2009 Act”), the 
deemed marine licence (“DML”) and any other licence granted pursuant to the 2009 Act.   
 
For example, it is understood and agreed that the Applicant’s powers to dredge (article 55) 
should be subject to those matters, not least because the DML at Schedule 20 to the draft 
DCO includes conditions which must be discharged by the Applicant before any dredging 
activity commences. 
 
However, it is important to note that Part 6 of the draft DCO not only confer powers upon the 
Applicant, but also imposes requirements as to the manner in which Works proposed must 
be constructed, operated and maintained.  For example, there are provisions relating to the 
lighting of works during construction (article 58) and to the lighting of works during operation 
(article 60), the abatement of works abandoned or decayed (article 56), steps to be taken to 
prevent danger to navigation (article 59) and the requirement for a scheme securing safety 
of navigation to be approved (article 61).  Trinity House’s saving (article 74) is also covered 
by Part 6.  
 
In relation to these matters, it is not clear, in Trinity House’s view, why these provisions are 
proposed to be subject to Part 4 of the 2009 Act, the DML and any other marine licence 
granted, as currently provided by article 52(1).  In fact, article 52 would itself currently fall 
within the scope of paragraph (1), as would article 50 (application of Pilotage Act 1987) and 
article 51 (limits of harbour).  None of these provisions would seem appropriate to include 
within the scope of paragraph (1) (i.e., to make them subject inter alia to the DML).  This 
proposal is not explained or justified in the Applicant’s Explanatory Memorandum 
(Application Document AS-146).  Equally, Trinity House is not aware that article 52(1) is 
precedented in any made Order and no precedent is cited in the Explanatory Memorandum. 
 
Trinity House considers that the drafting of article 52(1) is currently incorrect. It is, for 
example, not clear what is meant by the requirement to light marine works during 
construction (article 58) and permanently (article 60) to be subject to Part 4 of the 2009 Act, 
the DML and any other marine licence granted.  Trinity House is concerned that the drafting 
proposed could imply that these obligations are in some way subordinated to the DML (or 
other marine licence), such that activities carried out pursuant to the DML (or other marine 
licence) are therefore exempt from the requirement to comply with those obligations.  This 
would be an unwelcome result.  It is acknowledged that this may not be the Applicant’s 
intention, but currently this is unclear and in our respectful view the drafting needs to be 
corrected. 
 
For these reasons, Trinity House would advocate a revised form of drafting for Article 52(1).    
 
We would propose the following:  
 
52.—(1) Articles 46 (Incorporation of the 1847 Act) to 69 (Saving provision for Trinity House) 
The exercise of any powers conferred upon the undertaker by this Part 6 are subject to the 
provisions of Part 4 of the 2009 Act(b), the deemed marine licence and any other marine 
licence granted pursuant to that Part and are without prejudice to the powers of the Marine 
Management Organisation under that Part. 
 
Article 61 
 
Without prejudice to the overriding concerns we have set out above, we would raise the 
following specific matters in relation to article 61. 
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Generally, Trinity House is content with the drafting of this provision and welcomes its 
inclusion.  However, it is noted that the use of the term “commenced” in paragraph (1) 
currently means that it would be permissible for a number of pre-commencement activities 
(as listed in the definition of “commence” in article 2(1) of the draft DCO) to be carried out 
before a scheme to secure safety of navigation would need to be approved under this article.   
 
This would include the erection of construction plant and machinery and the erection of 
temporary buildings and structures.  To the extent that works may interfere with navigation, it 
is appropriate that they are covered by any scheme securing safety of navigation under 
article 61, given that such works very clearly have implications for navigation which need to 
be considered at the pre-commencement stage, for example the need to mark and light the 
works. 
 
To remedy this concern, Trinity House would suggest that the words “are to be commenced”, 
in paragraph (1), are replaced with “may begin”.  Alternatively, an additional paragraph (4) 
could be inserted to make clear that the term “commence”, in the context of this article, is to 
be construed more narrowly than where it used elsewhere in the draft DCO. 
 
We would also emphasise that article 61 is currently within the scope of article 52(1).  We 
are, therefore, concerned to ensure that nothing in the drafting of article 52(1) should 
prejudice the requirement to produce and have approved the scheme securing safety of 
navigation under article 61. 
 
Article 82 
 
Trinity House is generally satisfied with the drafting of article 82, which deals with arbitration.  
We would, however, suggest that, for clarity, the following amendments be made to 
paragraph (6) of that article:  
 
(6) Any matter for which the consent or approval of the Marine Management Organisation is 
required under any provision of this Order, including the deemed marine licence, shall not be 
subject to arbitration. 
 
 
We trust that these responses are helpful and would ask that all correspondence regarding 
this matter is addressed to myself at russell.dunham@trinityhouse.co.uk and to Mr Steve 
Vanstone at navigation@trinityhouse.co.uk 
 
Yours faithfully, 

 
Russell Dunham 
 
Russell Dunham ACII 
Legal Advisor  
 
Email: @trinityhouse.co.uk 

http://www.trinityhouse.co.uk/
mailto:navigation@trinityhouse.



